ENGLISH TRANSLATION

IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR
(CIVIL DIVISION)
SUIT NO. S2-23-41-2004

BETWEEN

SARAWAK SHELL BHD (71978-W)

SHELL MALAYSIA TRADING SENDIRIAN BERHAD (6078-M)

SHELL REFINING COMPANY (FEDERATION OF MALAYA) BHD (3926-U)
SHELL TIMUR SDN BHD (113304-H)

SHELL EXPLORATION AND PRODUCTION MALAYSIA B.V. (993963-V)
SHELL OIL AND GAS (MALAYSIA) LLC (993830-X)

SHELL SABAH SELATAN SDN BHD (228504-T)

SABAH SHELL PETROLEUM COMPANY LTD (993229-W) PLAINTIFFS

@ N O O N

AND

HUONG YIU TUONG DEFENDANT

AFFIDAVIT

|, THAVAKUMAR KANDIAH PILLAI (NRIC NO. 8299631), a Malaysian of
full age, of Bangunan Shell Malaysia, Changkat Semantan, 50490 Kuala Lumpur,

do solemnly and sincerely affirm and say as follows:

1. | am the Legal Manager of the abovenamed Plaintiffs and | make this
affidavit from personal knowledge and from documents that | have seen.
The facts deposed to in this-affidavit are true to the best of my knowledge,



information and belief. | am duly authorised to make this affidavit on behalf

of the Plaintiffs.

This affidavit is filed in support of the plaintiffs’ application for an interim
injunction pending trial to restrain the Defendant from publishing
defamatory statements of and concerning the plaintiffs and each of them
and/or their servants or agents, either via the internet and/or emails, or in
any other form whatsoever and to compel the Defendant, to remove certain
publications defamatory of the Plaintiffs, from a website known as “Shell
Whistleblower No 2”.

BACKGROUND

The Plaintiffs are part of the Shell group of companies operating in more
than 100 countries. Shell is the brand name that is known throughout the

world for many years.

The 1% to 4™ and the 7" Plaintiffs are incorporated in Malaysia and carry
out their respective businesses throughout Malaysia. The 5" Plaintiff is
incorporated in the Netherlands with a place of business and registered
office at Level 18, Tower 2, Petronas Twin Towers, Kuala
Lumpur City Centre, 50088 Kuala Lumpur and have substantial business
dealings within Malaysia. The 6" Plaintiff is incorporated in the Island of
Nevis with a place of business and registered address in Malaysia at
Locked Bag No. 1, Lutong, 98009 Miri, Sarawak, and engaged in
substantial business of oil and gas exploration and production in Malaysia.
The 8" Plaintiff is a company incorporated in the United Kingdom with a
place of business and registered office in Malaysia at 2-10-1 9" Floor,
Wisma Han Sin, Plaza Wawasan, Lorong Wawasan, 88000 Kota Kinabalu,
Sabah and engaged in substantial business activities of oil and gas

exploration and production in Malaysia.



Shell have been engaged in business in Malaysia for more than 100 years
and have been one of the leading entities in the oil and gas business in
Malaysia. Their businesses range from oil and gas explorations and
production in various areas in Malaysia, to market oil and gas products
throughout Malaysia. The Plaintiffs have in their employment, amongst

others, various technical personnels.

The Defendant is a former employee of the 1% Plaintiff and his position was

that of a Assistant Technology Co-ordinator.

DOMESTIC INQUIRY

In or about April 2003, disciplinary proceedings were brought against the
Defendant by the 1% Plaintiff in a Domestic Inquiry. In essence, the
proceedings were predicated on certain misconduct on the part of the
Defendant, where he was absent from work on various occasions in
February and March 2003, without first obtaining leave or consent or
permission of the Plaintiffs, and insubordination. The proceedings were
instituted in accordance with the 1% Plaintiffs’ human resources policies

and procedures which are known to all Shell employees.

It started with a Show Cause letter dated 10.3.2003 requesting the
Defendant to give an explanation for his misconduct, in writing. Annexed
hereto and marked as “TK-1” is a copy of the Show Cause letter.

On 17.3.2004, the Defendant wrote to the 1% Plaintiff by email, responding
to the Show Cause letter. A copy of the Defendant's email is annexed

hereto and marked as “TK-2".
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After the showcause letter dated 10.3.2004, the Defendant again failed to
turn up for work on three occasions i.e. 12.3.2003, 13.3.2003 and 14.2003.
As such, the 1% Plaintiff issued a 2" Show Cause letter, dated 24.3.2003.

A copy of this letter is annexed and marked as exhibited “TK-3".

On 27.3.2004, the Defendant responded to the second Show Cause letter,
via email. Annexed hereto and marked as exhibited “TK-4" is a copy of this

email.

The 1% Plaintiff did not consider the Defendant's explanation to be

acceptable, and therefore instituted the Domestic Inquiry proceedings.

The letter dated 3.4.2003 containing the charges and notifying that the
Defendant had been suspended from work was served on the Defendant.
On 10.4.2003, the Notice of the Domestic Inquiry was issued. Annexed
hereto and collectively marked as exhibit “TK-5" are copies of the Notice of
the Domestic Inquiry and the specific charges preferred against the

Defendant.

A panel was duly formed to conduct the Domestic Inquiry. The panel
consisted of Encik Haji Abu bin Yusup as Chairman and two other
members, namely Mr Ko Tong Poh and Encik Othman Marahaban. The
hearing of the Domestic Inquiry commenced on 16.4.03 and continued on
various dates until it ended on 8.5.03. Annexed hereto and marked as
exhibit “TK-6” are copies of the record of testimony in relation to the

Domestic Inquiry.

The panel made its findings on 9.5.2003. It found the Defendant guilty of
the disciplinary misconduct as contained in the charges. Accordingly, on
28.5.2003 the Defendant was dismissed from his employment with the 1*

Plaintiffs. The notice of termination dated 28.5.2003 was duly served on the
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Defendant. Annexed hereto and marked as “TK-7” are copies of the panel

report as well as the notice of termination.

DEFENDANT’S CONDUCT

Even before the commencement of the Domestic Inquiry, the Defendant
had conducted himself in such manner as to demonstrate his recalcitrant

attitude and his propensity to level accusations against others.

As the Legal Manager of the Plaintiffs, various legal issues arising within
the Shell group of companies would be directed to me for my attention and
as such, | have unrestricted access to materials in relation to such matters.
When the Show Cause letters dated 10.3.03 and 24.3.03 were delivered, |

was aware of it.

At about the time the two Show Cause letters were delivered, the
Defendant disseminated certain emails to various officers of the Plaintiffs,
making various allegations and contentions. In this regard, | annex hereto
a copies of his emails dated 20", 21%' and 24" March 2004 which is

annexed hereto and marked as “TK-8".

After the findings were delivered and the Defendant dismissed from his
employment, the Defendant went on a vendetta, in which he disseminated
a series of emails to various individuals, within the Shell group of
companies. Some of these emails were even sent to people without any
direct connection with the issue of his dismissal from the 1% Plaintiffs’
employment. Annexed hereto and marked as “TK-9” is copies of these

emails.
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As can be seen in these emails, the Defendant made repeated
insinuations against several employees as well as against the Plaintiffs

themselves.

In essence, the Defendant in his various allegations insinuated that the
Plaintiffs, acting together with the various officers, were dishonest, lacking
in integrity, unethical and even guilty of criminal conduct, for example in

fabricating facts to achieve illegal or wrongful purposes.

The emails culminated in a circular dated 14.5.2004, which the Defendant
disseminated to various people, including those who were not even
connected to the 1% Plaintiffs’, either by employment or business. Annexed

hereto and marked as “TK-10" is a copy of the circular.

It can be seen from the list of addressees that amongst the people who

received this circular were influential members of society.

It is clear that the Defendant was seeking to agitate the issue relating to his
dismissal and this is made clear by the title of the circular, which makes
direct reference to the Plaintiffs, in particular, the use of the words “Shell
Management in Malaysia”. The title of this circular i.e. “Does Shell
Management in Malaysia promote and support Injustice, Lies,
Deception, Cover-up and Conspiracy in the country they operate?”,
conveys clearly, imputations of cri‘minal conduct. Further the title is printed

in large fonts, in distinctive colour, which adds to the sting of the allegation.

The Defendant’s dissemination of these allegations to various people was a
matter of grave concern to the Plaintiffs as they had the effect of tarnishing
the corporate stature and reputation of the Plaintiffs and the Shell brand
name. In addition to being false and defamatory, they were also totally

unprovoked, unwarranted and scurrilous.













































