
,
Ordinary Writ (Unliquidated Demand) (0.6 r.l)

IN THE HIGH COURT OF JUSTICE CH 1994 -D-

CHANCERY DIVISION

DON MARKETING UK LIMITED

Plaintiff

- and -

SHELL UK LIMITED
Defendant

To the Defendant, SHELL UK LIMITED whose registered office is
situate at Shell-Mex House, Strand, London, WC2R ODX

This Writ of Summons has been issued against you by the above
named Plaintiff in respect of the claim set out overleaf.

Within 14 days after the service of this Writ on you, counting
the day of service~ you must either satisfy the claim or
return to the Court Office mentioned below the accompanying
Acknowledgment of Service stating therein whether you intend
to contest these proceedings.

If you fail to satisfy the claim or to return the
Acknowledgment within the time stated, or if you return the
Acknowledgment without stating therein an intention to contest
the proceedings, the Plaintiff may proceed with the action and
judgment may be entered against you forthwith without further
notice.

Issued from the Chancery Chambers of the High Court this day
of April 1994.

Note:- This Writ may not be served later than 4 calendar
months (or, if leave is required to effect service out of the
jurisdiction, 6 months) beginning with that date unless
renewed by order of the Court.

----------------------~----------
IMPORTANT

Directions for Acknowledgment of Service are given with the
accompanying form.



The Plaintiff's claim is for:-

1. A declaration that the Plaintiff's Nintendo concept is

confidential information the property of the Plaintiff

and that the Plaintiff's said confidential information

was misused by the Defendant.

2. An inquiry as to damages for misuse of confidential

information and/or breach of contract with payment of

all sums due to the Plaintiff upon taking such inquiry

together with interest thereon pursuant to Section 35A

of the Supreme Court Act 1981 or under the inherent

jurisdiction of the Court.

3. Costs.

4. Further or other relief.

MARY VITORIA

This Writ was issued by ROYDS TREADWELL of 2 Crane Court,

Fleet Street, London, EC4A 2BL

Solicitors for the said Plaintiff whose registered office is

situate at Riverside House, 1-5 Como Street, Romford, Essex,
RM7 7DN.

RvW2/l32
21.0i.94



IN '!HE HIGH cnm OF JUS'l'ICE

ClfANCDY D:IVISIa.l

01 1994 -0- No. 2259

WRl'1' ISSUED 'lHIS 21ST DAY OF APRIL 1994

BETWEEN:

Plaintiff

SHELL tJ( LlMl'1'ED Defendant

STATEMENl' OF CLAIM

1. 'lbe Plaintiff is a mnpany ircorlXlCated uroer the ~ Act

1948 to 1989 which car.r:ies en the business of originating, designing,

planning and· managing ptuiotiCDal; games under the trading style tkn

Ma%keting. Prior to 1986 this rosiness was carri.ecl en by an assrx1ated

~, .D:n Marketing ManagenEnt Limited ("J:l.M."), uo:ier the sate trading

style.

2. Since about 1981 the Plaintiff or IMo1L has originated the :following

prarot:ialal. gares that is to say:

(a) "Make M:Iley" - 1981
(b) "Mastermind" - 1984
(c) "Make~" - 1984

Cd) "Bruce's IAlcky Deal - 1985
(e) "star Trek : 'lbe Gale" - 1991

and offered the sane to the Defen:mnt for use by the Deferxiant to '" ,WI. ,"00

its products thraJgh garages and petrol statials and the Defendant so used

the said pr;mot:ia'lal ganes and each of them in CXI1Sideraticn of a fee kJ'la.In

as a "CDlCEpt fee" and a cx:mnissien based en the CXlSt of printirg the

oruiotiooal material i.nvolved paid by the DefEn3ant to the Plaintiff.

3. In additicn IM1L originated the orOiOtiCllal. game "Let's Go Racing"
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:,r.
in 1985 far which the Defendant paid a cara!pt optial fee of £15,000.

optial was never taken up.

4. Sirx:::eaI:xJut 1991 the Plaintiff has offered prarDti.alal ganes to

m:cscective clients includi.rYJ the Def~ in ao:ordarx::le wittl its Standard

TemIS am Ccnti:tioos. The said Standard 'l'enns am Ccn:li tials inc1udP. the

following expze5S te:ars:-

3. (A) '1'EEM3 ~ WHIOI FR:>FCSAI.S ARE stD1ITI'ED ro l"'R::SPECl'IVE

CLIENl'S. All pratDtialal. game carrepts am ideas subnitted to a

crmpany, organisatiO'l or individual are subni tted in ao:ordarx::le

with the teDns stated O'l the proposal am O'l the un::Je.rstarnin that
they will be an;idered in strictest confiderXE arxi that no use

shall be made of the relevant game cxn::E!pts or ideas, or any garre

fonnat va:d.atial, thereof, n::n:- any disclosure made to any third

party, with:Jut the express prior CXI'lSent of Ikn Marketing [i.e. the

Plaintiff]. Designs, fonnats arxi ne:::hanics illustrated O'l visuals
supplied with or wittnlt a pLtJ{X)Sal are proprietary to Ikn

Marl<etinJ and are provided as ini.tial exanples of p;ssi ble

'.execut,i.a1s of the basic pLcp:lsed carcept:s am ideas.

10. No c::uston usage or course of deal j ~ at variance with or

cx:nt:racy to the terms and craii:tioos hereof shall carlSti. tut:e a
waiver or estx:g:el with respect to the te.nns and a::nii ticns hereof,
am in the event of any cxnflict with ttEse terms ard cx:nii tials

am any c::uston, usage or CXJUrSe of deal j ~, the terms and

cxn:ti:tioos hereof shall govern.

13. The pratDtialal. gate a:x:cept arx:i any developnent of it
including all print plates, prc:ofs, negatives, positives and

CXIIplter software, shall remain the prcpert:y of Ikn Marketing

unless othel:wi.se agreed in writing.

20. EXCI.J.5IVE AGREEMENrS, PATENI', TRADE MARKS AND CX>PYRIGfl' - Ikn

Marketing retain all proprie1:acy interest in all pra1Dt:ia1s devised

by them or prqn39d by them wb:!ther verbally or in writ1ng. Ikn

Marketing reserve the rights to offer suc:h prarotials or similar
pxarotialS to other custaners. All D:ln Markerting ganes are

aJpyright arrl may also be protected by excl.usi ve agreements with

- 2 -



r--.,.

-'\
third parties includ:i.rg football pool o:mpan:ies and/or T •V•

networks.

5. At a meetin;} held m or abc:ut tl1e 4th June 1992 in tie offices of

the Defendant at Shell M!x Iblse, Strand, I..cn:bl between cne Jdln I:blcvan,

the Managing Oimctor of the Plaintiff, cne Reger Sot:hert:cn, the

Plaintiff's Marketing Manager, and cne Andrew Lazenby ("Mr. Lazenby"), the

Defendant's PJ:anot::ialal Manager, the Plaintiff di eclosed to tie Deferrlant a
pu JLOosal for a pratDti.ala.l gem! involving the use of Nintendo video ganes.

6. 'll1e said pzoposal was discloSed to the said .Andrew Lazenby acting

. en behalf of tie Deferoant in strict cxnfidence. F\Jrt:ter the said ptoposal

was set cut in a doc::lnent entitled "Proposal for a N.inteJm 'lhemed
Pra1Dtialal Galle" whidl was handed to Mr. Lazenby by the said Jdln I:blcvan

duri.rg tl1e said neeting. 'll1e fralt oover of the said pn:p:JSa1 dcx:uDent

bcu:e the words "Strictly Ccnfidential" and "Ib'l Marketing J:etain full

intellectual an:l proprietal:y rights to all ptatotiooal. concepts, designs
an:l all ot:har relevant infannatial detai 1ad in this artline pIqxx;al

dccunent ~ arr:l. ac:x::x::q&lyin visuals. })x, ~ f~ Ref:F81" and "Ikn

Marketing ...~tarPard· Trading Tenns & CcniiticrIS are avai] able en Request.c

Ikn Marketing UKLimited 1992". Hereinafter the said prqa;al is :referred
to as tl1e '~Plaintiff' s Nintendo Proposal" and the basic CCU:Ept di sol osed
therein as "the Plaintiff's Ni.nt::erDJ car.ept."

7• Prior to the said disclosure to the Deferxiant an:l en or abcut the

29th May 1992 the Plaintiff disclosed the Plaintiff's Nintendo PZqa;al. in

strict cxnfiderx:e to cne David Patten, the Product Manager of Bandai U.K.

Limited, tl1e exclusive sales agents far Nintendo ganes in the lbited

Kingckm, for the purpose of ~ his ~ an:l pennissicn to use
the Nintendo theme far the ptqJOSed gane.

8. '!he Plaintiff's Ninterxk:> proposal was disclosed to the said David

Patt:al acting en behalf of Bandai U.K. Limited in a doo.m:nt entitled

"P:roposal far Nintendo Thsted Scratch Cam Ganes". '!he fralt oover of the

said OOc:unent bare the ~ "Strictly Ccnfidential" and "n:n Marketing

retain full intellectual and PLClpLietary rights to all pratDti.ala.l

• v._ ant-C!, designs and all ~ relevant informatien deta; led in this

outline pzq:osal dcx:uDent and arr:l acx::orpanying visuals. Proposal file
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·' Ref: F84" am "D:Jn MarketirYJ Stamard 'l'radirg TeIlns & Ca'ldi ticns are
available O'l Request.c Ikn Marketing UK Limited 1992".

9. The Plaintiff's Nint:erxk> CCn::spt cx:mpri.ses a fanily orientated gate

of particular appeal to ddl.d:ren based O'l the Nintetldo video ganes whidl

were then arxi still are ext:renely ~llar anagst 00th dl:i.ldren and adtllts,

the gaRB being sui table for forec::oJrt pratDt::ia1 of the Defendant's

p:rodtcts. The gate proposed was an instant win gate having a NUltetldo

gane, and in particular the Ni.nted) "GamebJy" video gane, as ae of the

prizes and was based en a scratch card.

10. The Plaintiff's NinterxD Proposal d; s:::1osed the Pl.ainti.ff' s
N:lnt:eOOo Caloept together wi.th variatials thexeof arxi exanpl.es of poss:l bl e

executials of the sane.

11. The Plaintiff's Nin1:e!rXJo P.c0fXlSdl am the Plaintiff's Nintendo

Ccn:ept are each anfidential infcmnatim the property of the Plaintiff.

12. The Plaintiff's Ninterrlo Proposal was d; s:::losed in anfidenoe 1:0

the Deferoant for the PJrPOSe of enabling the Defendant·· 1:0 dec; de wtet:her

or mt it wished to use the Plaintiff's Nint:elldo·. P.c0(XJSd.l. am/or the

Plaintiff's Niiltendo Coocept as part of its future praIDticnal activities. .

and for IX) oLler pu:q:)Ose.

13. FUrther the di.sclosure of the Plaintiff's Nintetldo Prc:p:sal by the

Plaintiff to the Deferrlant was govenBi by the said Plaintiff's Standard

Ter:ms and COOdi. ticns.

14. By a letter dated 19th Februaxy 1993 fran the said Jd'm Iblovan to

Mr. Lazenby, the Plaintiff mminded the Deferxiant of the Plaintiff's

Nintetldo Pz:qxJSa].., drew the Deferxiant's attentiO'l to the erxxnous and

increasing popularity of Nintendo games am suggested that the Defendant
give further CD1Sideratien 1:0 the Plaintiff's Nintendo PIop:sal. Mr.

Lazenby acknowledged the said letter by writing the:real a note saying

"Thanks Jd'm, I'll be back in tcu:::h when we've made ~ P"tgLess.

Cl1eers Andrew." and serxiing the said letter so endorsed back to the
Plaintiff en or aboot the 22nd Fe.buacy 1993.

15. All written c:x:mrunicatiCl1S to Mr. Lazenby, including the said
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letter, boIe the words "IMFCRl'ANI': All busineSS is undertaken in
acx:ordance with cur Trading Ccn:ti. tia1s a CX9.{ of whidl may be obtained en

request. "

16. The Defendant has rot ~ or asked the Plaintiff for
the Plaintiff's Nint:eldo Pxax:sa1 or the Plaintiff's

17. (kl or aba.rt 18th June 1993, the Defendant l.auncte:l and thereafter
o:ntirued to :run a Ninterxk> thenEd fo:recx:lUrt p:caootien ~ the
isSuinJ of gane leaflets to purchaserS of its products at garage or peuol

stat:i.cn forE!(X11rtS, each leaflet having a scratch area which en J:"E.IID\1al

reveals that the recipient has obtained a prize, the prize t:le.iDJ a Ninte:d:>

~iAi article with the or ooe of the main prizes t:le.iDJ a NintBdo

"Ganeboy" video game. The pratDtien was structured such that every
leaflet provided a prize. Further the DefeIx1ant' s p:catDtial has been

marketed in such a way as to appeal in particular to children. 'Iha
plaintiff will, pe.rdi.lg dis:cvery, :tely en the fact that the Deferdant' s
NintendO ttslled ~ game has been advertised in tI'nle Furmy TinF..

being the ~'s secticn of "The Sunday TjJnes" newspaper.

.~

18. In the .premises the Defendant's said pra1Dtial has made use of
.Pl.ainti£f' s NintendO Carept. Peniing .dis:cvery and/or Intel:roga1J::lri;

here:ln the Plaintiff will rely en (i) the overall similarities between t'

Pl.ainti£f's Nint:erdo mcept and the Defel1dant's said. pra1Dtial; (ti) t
fact that it was Mr. Lazenby wtx:> tcxJk the deci sj en to pn:a!ed with the

Defeman"t's prarctial and jointly develq)ed such prarDtial with B.D.}

19. _ _

Defendant has misused the Plaintiff's cx:nfidential informatial to
detriJIent of the Plaintiff.

20. Further am in the alternative by using the Plaintiff's Nin1

C'a.a::pt in its said. p:c01ctien the Defendant has acted. in breach of
Plaintiff's said StaOOard Tel:ms & Ccn:li t:i.als and in partiOJlar in brea
clauses 3(A) and 13 1:::tereof.

21. By reasc::n of the DefE!l1dant' s misuse of cx:nfidential :infoD

am/or breach of cx:ntract the Plaintiff has
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suffered loss and damage.

PARTICULARS

Pending d..isc:xJvery the best particulars the Plaintiff can give are

as follows:-

(1)

(2)

loss of cacept fee

17.65% c:xmnissicnen the

CDSt of printed materials

£ 50,000

22. '1lle Plaintiff is entitled to and claims interest pursuant to

5ecticn 35A of the Sup:ceie COOrt Act 1981 or unler the .inherent

jurisdictial of the Court at such a rate and for such a period as to this
It:nJurable Court seemsfit.

AND '!HE PLAINTIFF aAIMS:-

1. A rs::l araticn that the Plaintiff' 5 .Ninterm Coocept was-'_. _!.

cx::nfidential. infonnaticn the prqlerty of the Plaintiff and that the

Plaintiff's said cx::nfidential. infonnaticn· was misused by the

Defendant.

2. An :i.nqujIy as to danages for misuse of a:nfidential infOImaticn
am/or breach of cxnt:ract with payment to the Plaintiff of all suns
due upcn taking such :i.nqujIy together with int:eI:est 1-ho~ ",_....

pursuant to Section 35A of the Supr:ele Court Act 1981 or \Jl"Oer the

inherent jurisdict:i.cn of the Court.

3. Costs.

4. Further or other relief.

SEIM!D this 23rd day of Sep1:ettler 1994 by Messrs. Royds Treadwell of 2

Crane Court, Fleet Street, I:axbl, 0C4A2BL. Solicitors for the Plaintiff.
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QI 1994 -»- No. 2259
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Plaintiff
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2 Crane Coort

Fleet Street
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Solicitors far the Plaintiff
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